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This 1is an appeal filed under the formal procedure

pursuant to‘G.L.‘c. 584, § 7 and G.L. c. 62C, § 39.from the
refusai of - the 3appelleé, the Commissioner of Revenue
(“Commissioner”), to abate income taxes assessed against
Brendan U. and Adanma Enere‘ (“taxpayers’f),l for thé tax
,years'2Q09 through 2Q11 {(“tax years at issue”).

Commissioner Schéraffa heard  this appeal and was
joined by Chairman H;mmond; Commissionefs Rose, Chmielinski
and Good in the deéision for the appellee.

These findings of fact and report are made pursuant to
the appellee’s request under G.L. c. 58a&, '§ 13 and 831

C.M.R. 1.32.

Adanma Enere, pro se, for the appeiliant.

Jaime E. Szal, Esq. and Kevin M. Daly, Esq. for the
appellee. :

! Though the assessment giving rise to the present appeal was lssued to
Brendan and his spouse Adanma Enere, Brendan Enere (“appellant”) alcne
filed the Petition with the Appellate Tax Board (“Board”). Because the
assessments at i1ssue related to Ms. Eners’s Dbusiness, -she appearsd
before the Board as the sole witness in this appeal.
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' FINDINGS OF FACT AND REPORT

On ‘the basis of the- testimony and exhibits offered
into evidence at the hearing of this appeal, the Board made
the following findings of fact.-

The taﬁpayers timely filed- joint- Massachusetts
Resident Income Tax Returns, Forms 1, fér each cof the tax
yeafé' a£ ~issue (“Returns”). 'The"Rétﬁrﬁs reflected  wages
earned b§ . Mr. Enere and business losses repérted on
Schedule C (Profit 'orl Loss ffom Business or Profession)
associated with Ms. Enere’s business, known as Michi
Cpmpany (“Michi”), as foliows: $79,100 for tax’year 2009;
$62,620 for tax year.2010; and $154,442 for tax year 2011.

By letter dated October 12, 2012, the Commissioner
notified the taxpayérs‘that the Retufns had been selected
for verification and audit. Having completed the audit and
concluded tha£ the taxpayefs'had not substantiated various
sums repbrted‘on Schedules C for the tax years at issue,
the Commissioner issued a Notice of Intept to Assess
("NIA™) dated’December 31, 2012.. In relevant part, the NIA
reflected disalioWance of all claimed expense deductions.
and sums reportéd for returns and éllowances'for each of
the tax vears at issue. The taxpagers then requested a pre-

assessment confererice with the Department of Revenue’s
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Office of Appeals, which was conducted by telephéne on
February 27, 2013. The Office of BAppeals issued a‘
determinaticn letter on-March 13, 2013, affifming the terms
- of the proposed aésessmént. Consistent with this
determinati&n, the Commissioner issued a 'Notiée of
Assessment (“NOA”) dated Mafch 25, 2013, for tax years‘ZOOQ
apd 20107 and an NOA dated: March :25, 2013, for tax year
2011. The taxpayers filed Applications for Abafement, Forms
CA-6, on April 13, 2013, which the Commissioner denied by
Notice of Abatement Determinatipn dated May 12, 2014. The
appellanﬁ subseqﬁently filed a Petition Under Formal
Erocedure with the Board on July 1, 2014, Based on the
foregoing, the- Board found and ruled that it had
jurisdi;tion to hear and decide this appeal.

Throughout the tax years at issue, Mé. Enere owned and
operated Michi from her home; Through Michi,rMs. Enere sold
used clothing, shoes and accessories in bulk. Ms. Enere
operated the company on an “all-cash” basis, acquiring ;ts
inventory by - paying cash, ‘and accepting paymeﬁts from
" customers only in cash. Only customers who planned fo'ship
pﬁrchases internationally received invoices from Michi, aﬁ
accommodation granted for purposes of ©passing -through :
customs; Ms. Enere did not create any records of domestic

sales.
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During the éourse of its examinatidn cof the Returns,
the  Department of Revenue’s Audit Bureau requested
documentation -of sums reported Dby the taxpayers. on
Schedules C for the rtax years ét issue. In response,
Ms. Enere} who had preﬁaréd the Schedules C, provided
copieé of bank statements\agd'credit card statements.? Tﬁese
documents, however,‘ reflected commingled Vpersonal and
purported business transactions; aslthe taxpayers did noct
maintain.ahy separate accounts for the operétion of Michi.
Further, upén review of the Statements, Ms. Enere was nqt
able té identify with specificity transaétions that weculd
havé supported claims for various expense deductions
claimed on Schedules C. Seéking.to illustrate relevant line
“items on the Schedules C, Ms. Enere also submitted summary
“budget” .documeﬁts t§ the Audit Bureau, which  she
acknéwledged ha& not been used to prepare the Schedules C
for the tax years at issue. These documents conflicted Qith-
amouﬁts reported on Schedules C and.were not supported with
relevant documentation. Finally, Ms. Enere admitted fhat
she had not created any bocks of accounts or iecords to
document the contested expenses. Lacking substantiaticn of

any of the c¢laimed expense deductions at issue in this

? Ms. Enere testified that she had hired an accountant for years
following the tax years at issue.
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appeal, the Board found and ruled that the deductions;had:
properly been disallowed by the Commissioner.

Ms. Enere had also provided the Audit Bureau with
cépies of certain invoicgs for Michi’s internaticnal
customers, but the invoices did not comport with either the
gross sales or the returns and allowances that‘ had  been
reported on S,C,h,edﬁles, C. Of perhaps greatexr import, amounts
reported for returns and allowances far exceedéd reported
gross sales for each cof. the tax y'ears.at issue._‘ The Boarci
found 'that these sums, on their féce, ‘were not credible.

,Based.on ‘the evidence before it and the reésonable
inferences drawn therefrom, the Board found and ruled that
the appellant failed to sustain his burden éf_ cdemonstrating
the’ taxpayers’ entitlement té an abatement as the record-
reflected :claimed expense deduct‘ions that were not
substantiated and sums for returns and allowances that
implausibly exceeded the sales to which they related for
all thé tax years at issug. Accordingly, the anrd issued a

decision for the appellee in this appeal.

OPINION
An appelliant bears the burden of proving his or her
right, as a matter of law, to an abatement. See M & T

Charters, Inc. v. Commissioner of Revenue, 404 Mass. 137,
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140 (1989); Stone v. State Tax Commission, 363 Mass. 64,
65-66 (1973); see also Staples v. Commissioner of Corps.
and Taxation, 305 Mass. 20, 26 (1940). To satisfy this
purden in the present appeal, the ' appellant must
-demOnstrate his right to disallowed'expense'deductions and
amounts reported for returns and allowances by the
taxpayers on Schedules C for the tax years at issue.
Individuals required to file personal income tax
returns in Massachusetts must retain records that will
enakle the Commissioner to determine thé amount of tax due.
830 C.M.R. 62C.25.1(9). In particular, they must preserve
and maintain “permanent books ‘of accounts or records,
sufficiently accurate and complete to‘establish the amount
of gross income, deductions, éredits or other matters.” 830
C.M.R. 62C.25.1. Further, individuals who file Schedule C
must create and maintain:
such permanent books o©of account, or records,
including 1inventories, as are sufficient to
establish the amount of gress income, deductions,
or other items regquired toc ke shown on Schedule C
of the personal income tax return. Such records
must be 1in sufficient detail and c¢larity to
delineate and support each line item deducted on
such Schedule C.
830 C.M.R. 62C.25.1(9).

it is alsc well-settled under relevant cése law that a

taxpayer bears the burden of demonstrating his or her
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~entitlement to claim deductions against Maésachusetts
income. See 'Horvit;z v. Commissionér of ﬁeﬁenue, 51 Mass.
App. Ct. 386, 391-92  (2001); see alsc Indopco, Inc. v.
Cbmmiésioner, 503 U.S. 79, 84 (1992} {affirming tﬁat'“‘the
burden of clearly showing the right to the claimed
deduction is | oﬁ the taxpayerg”)(additional_ citation
omitted)-. |

This‘appeal involveé the operation Qf a buéiness on an
‘all-cash basis with respect to which the taxpayers claimed
substantial . expenéés and fécially implausible sums for
returns and &allowances on Schedﬁles C for the tax years at
issue. Ms. FEnere did not create or maintain any books of
accounts ér'récords.to substantiate the qontested items. In
suppert of claimed expenses, Ms. Enere provided only bank
~and. credit cara' sfatements that contained commingled
personal and.'business transactions, from which she could
‘not idénfify transactions to sup?ort claimed expense
.deductioﬁs on Schedules C. Moﬁeover, coplies of invoices for
Michi’é international customers submitted by Ms. Enere did
not comport with either gross sales or refurng andl
‘allowapces reported §n Schedules C. Finally, given that
reported returns and allowances (which reduce gross sales
‘by refunds to customers and other allowances cff the actual

sales price) far exceeded reported gross sales for each of
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the tax vyears at 1issue, the Board found thgt‘these Sums
were not credible. In sum, the éppellant failed utterly to
present books or records “to establish the amcunt gf-grdss
income, deductions, or other items reguired te be’showﬁ'on
Schedule C”. or “to delinéate and‘,support each 1line item
deducted on [] Schedule C.” 830 C.M.R.'GZC.25.1(9).

Having ‘considered the evideﬁce of record, the'Board
was compelled to find and rule that the appellant failed to
.sustain the taxpayers’ burden of demonstrating their right
to either the contésted expense'deductions or stated-sums
for returns and allowances. In turn, the appellant failed
to prove the taxpayers’ right toc an. abatement of tax.
Accerdingly, the Board issued a decision in favor of the

appellee in this appeal.
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